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Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

Appellants submit this Request for Clarification of the August 1 2, 2005, decision by 
the Board of Appeals. The clarification is necessary because of apparent inconsistencies 
in the decision of the Board. 

The Board did not affirm the rejection of independent claims 32-34 or dependent 
claims 12, 35, 37 or 39. The Board did not agree with the Examiner's rationale in 
rejecting these claims and did riot affirm the rejection of the claims. However, the Board 
affirmed (1)the rejections of claims 13-15 and 17 that depend on claim 12, and (2) the 
rejections of claims 36, 38 and 40 that depend on various combinations of non-affirmed 
claims 32-34, 35, 37 and 39. 
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Based on the foregoing, Appellants do not understand the status of claims 12, 
32-34, 35, 37 or 39. The affirmance of claims 13-15, 17, 36, 38 and 40 seems to be 
inconsistent with the non-affirmance of claims 12, 32-34, 35, 37 and 39. 

If the Board intended to reject claims 12, 32-34, 36, 35, 37, and 39 on a new 
ground of rejection, it seems to Appellants that the Board should have made such a 
rejection. It has the power to do so under 37 CFR §1.1 96(b). Failure of the Board to 
make a rejection with the power it has as a result of 37 CFR §1. 196(b) puts both the 
Appellants and the Examiner in an uncertain position. The Board needs to supply both 
the Examiner and Appellants with the rationale for its position with regard to claims 12, 
32-34, 35, 37 and 39, if it believes that these claims are not patentable. The Examiner 
needs to know the rationale of the Board so that she can understand how to deal with 
responses made by Appellants. Appellants need to know the rationale of the Board so 
they can present to the Examiner a showing of facts not previously of record and/or 
amendments, or request a rehearing by the Board, or present suitable arguments to the 
Court in an appellant proceeding. 

Based oh the above, the Board is requested to clarify its position with regard to 
claims 12, 13-15, 17, 32-34 and 35-40. If the Board believes all of these claims are 
unpatentable, it should so state and provide the rationale for its thinking. If the Board is of 



2 



PAGE 2/3 * RCVD AT 9/23/2005 11:08:21 PM [Eastern Daylight Time] " SVR:USPTO-EFXRF-6/24 * DN1S: 2738300 * CSID: 7035 185499 * DURATION (mm-ss): 01-40 



09/23/2005 FRI 23:06 FAX 7035185499 



■ir(riftfMB-i<^'.ii*;>i 



^0 0 3/003 



Docket No. 2328-050 



Serial No. 09/821,027 



the opinion that claims 12, 32-34, 35, 37 and 39 are patentable, the affirmance of the 

rejections of claims 13-15, 17, 36, 38 and 40 is incorrect. 

Respectfully submitted, 
Lowe Irfauptman & Berner, LLP 



Allan M. Lowe, #19,641 
Attorney for Appellants 
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